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In 1973, thelandmark and controversia court case
Roev. Wade cameto aclosewhentheU.S. Supreme
Court ruled that awoman’s Constitutional right to
privacy negated abortion legidation®. Thiscourt ruling
enabled women to terminate pregnancies up to the
point of fetd viability 2 (the point in fetal development
at which a delivered baby can survive without
interfering with the body of themother®). In humans,
fetal viability isconsidered to occur at 24 weeks of
gedtation’.

Inarelated case, Doev. Bolton, the US Supreme
Court supported abortion rightsafter the point of fetal
viability in order to preserve women's lives and
continuing health®. The concept of hedlth, asdefined
by the Supreme Court in Doev. Bolton, includes* al
medical, psychological, socid, familia and economic
factorsthat may potentially encourage adecisionto
obtainanabortion”®. Thus, themother’slifeand hedth
takes precedence over thelife of the fetusright up
until birth. Theruling fromthiscaseiscontroversia
duetothepartia birth abortion (or lateterm abortion)
debate. Inthisprocedure, awoman'scervix isdilated
over several days, thefetusisextracted feet first, the
skull isperforated, and the brainispartly evacuated®.
Thefetusisthen delivered deceased, but otherwise
intact.

Fifteen yearslater, in 1988, the Canadian Supreme
Court abolisheditsabortionlaw inR. v. Morgentaler.
The Supreme Court determined that retrictive abortion
provisionsviolated women'srightsas set out inthe
1982 Canadian Charter of Rightsand Freedoms?. The
court ruled that the Crimina Code violated women's
rightsbecause*forcing awoman, by threat of crimina
sanction, to carry afetus to term unless she meets
certain criteriaunrelated to her own priorities and
aspirations, isaprofound interferencewithawoman's
body and thusaviolation of security of the person”’.

Although abortion hasbeenlegd for thirty yearsin
the United States and fifteen yearsin Canada, much
controversy and debate surroundsthisissueaswell
as that of maternal-fetal conflict. Maternal-fetal
conflict occurswhen apregnant woman’sinterests,
asshedefinesthem, conflict with theinterests of her
fetus, asdefined by thewoman’sphysician®. A conflict
of this nature may occur when a pregnant woman
decidesnot to comply with recommendationsthat her
physician considersto bein the best interest of the
fetus. What is the best method of resolving this
situation? What are the moral obligations of the
physician to the pregnant woman and to thefetus?

In order to answer the above questions, it is
necessary to examinetheissuesof when humanlife
begins and the moral status of the fetus. These
concernsdrivethe ongoing debate between abortion
advocatesand pro-life supporters.

TheBeginningof Human Life

When does human life begin? Some ethicists
believe human life begins when the femaleegg is
fertilized by themale sperm, forming onecell 3. This
one cell containsthe compl ete genetic blueprint for
every detail of human devel opment —fromsex, tohair
and eyecolour. Fromthismoment, somebelievethat
the embryo hasthe status of aperson 34,

Othershbelievethat life beginsfrom the 14" day
after conception, when nidation of the embryo has
occurred and the primitive streak is present”.
Following mengtruation, devel opment of theepithdia
membranewhich linestheinner surface of the uterus
alowsfor embryo attachment to thematerna uterine
wall. The primitive streak isan elongated band of
cdlsthat formstheaxisof anembryc®. Itisthesiteof
cell activity wherethe middle layer of the embryo
developsand it a so determinesthebasic body plan®.
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Figurel. Anoverview of humanfetal development.

There are others that believe life begins at the
moment of birth and that the fetus does not have an
independent moral statuswhilein utero 34, Another
opinionisthat life begins 28 daysafter birth“.

Moral Satusof the Fetus

Therearecurrently threewaysof gpproaching this
issue. Thefetuscan havethesamerightsasa child,
havenorights, or haveincreasng rightswith advancing
gedtation®.

Full Fetal Rights

If thefetusiscongdered to havethefull rightsof a
person, then it should betreated as a separate entity
fromthemother °. Thus, the pregnant woman and the
fetusshould betreated astwo individual patients. In
fact, themedical model for the biological maternal -
fetal relationship has shifted emphasisfrom unity to
duaity, and thefeta organismisconsidered adistinct
patient®.

A magjor problem with this concept is fetal
dependence on the mother. Thistotal dependence
has the potential to cause serious conflict between
materna and fetd rights. Fetd diagnosisand therapy
have undergone devel opmentswhich have optimized
fetd outcome®, however any fetd diagnosisor therapy

performed toimprovefeta outcomemust includethe
involvement of the pregnant woman. In most cases,
the pregnant woman would agree to undergo the
proposed intervention. However, there are cases
where the pregnant woman does not. In these
circumstances, granting full rightstothefetusinfringes
upon themother’ sautonomy. Autonomy isoneof the
fundamental principlesof biomedica ethics’.

Biomedical ethicsisdefined as* theapplication of
general ethical theories, principles and rules to
problemsof therapeutic practice, hedth careddivery,
and medical and biological research” 1. In order to
addressethical issuesand resolve conflicts, biomedical
ethicsemphasizesthe use of moral principles. These
are; respect for autonomy, beneficence, and justice™.
The principles of autonomy and beneficence are
viewed astheprimary factorsinvolvedinthematerna-
fetd conflict™.

Theright to befreefrom unwanted bodily invasions
and to control one’'sown lifeisfundamental to the
pregnant woman'’s right to security of the person’.
Maternal right to privacy isalso supported by other
conceptsand rights, specificaly that of autonomy. The
concept of aperson’sautonomy istheir right to choose
howtolivetheir ownlife®. Thepregnant womanshould
be allowed the freedom to decide upon alternative
coursesof therapeutic action based on her valuesand
beliefs'.
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Theprincipleof beneficencerequiresanindividua
to actinsuch away astordiably produce more good
than harm in the lives of others®. With respect to
maternd-fetd reationships, thephysician should assess
objectively the varioustherapeutic optionsthat may
exist. Thephyscian shouldimplement thosethat will
most likely offer the patient greater benefit over risk?.
At the sametime, the physician should consider the
well-being of thefetusand also try to offer thefetus
thegreater benefit over risk®. Therefore, thephysician
hasabeneficence-based obligationto thefetusaswell
as to the mother, which can put the physicianin a
difficult positionwhen maternd-fetd conflictsarise.

For a one-patient model, where the pregnant
woman and fetus are recognized as one entity, the
physician must recommend a therapy where the
combined maternal-fetal benefits outweigh the
combined maternal-fetal burdens. For atwo-patient
model, amore difficult decision isrequired of the
physician. A singletrestment recommendationfor both
patients may not be reasonable in terms of the
beneficence principle alone. This is because the
principle of beneficence does not take into account
ba ancing theburdensof one patient againg thebenefits
of another®.

Somearguethat moral obligationsare greater to
thosewho aremost in need. Therefore, in cases of
maternal-fetal conflict, the principle of beneficence
appliesmore strongly to thefetus, sincethefetushas
lessto gainand moreto lose by reversing the priority.
It has al so been argued that while awoman hasthe
right to terminate her pregnancy, once she decidesnot
to exercisethisright, sheisobligated to behaveina
manner that contributesto fetal devel opments.

Assgningfull rightsto thefetushasthe potential of
encouraging legidation againgt maternd activitiesthat
may harm the fetus, such as excessive alcohol
consumption or drug abuse. Thisultimately infringes
uponthemother’sautonomy.  Somehave proposed
that privacy is not an absolute right and that the
woman’sright to privacy concerning her pregnancy
may belegally overridden after fetal viability®. In
Stuationsof conflict, somecourt rulingshave supported
theinterestsof thefetusover those of the mother, both
inearly and lateterm pregnancy.

A classic case of maternal-fetal conflictinvolvesa
pregnant woman presenting with awell-documented
complete placenta previa and refusing to undergo
cesarean section, inggingingdead onavagind ddivery?®.
Placentapreviaisaconditioninwhich theplacentais
in the lower segment of the uterus, partially or
completely obstructing the birth cana*?. Unanimous
medica opinionwould satethat attempting to deliver
through the vaginal routewould most likely resultin
death to both the mother and fetus®. Inthisparticular
case, it is considered ethically acceptable for the
caregiversto refusethe mother’ swishesof avagina
birth. This decision is supported by the value of
medical beneficence, which is “the prevention of
unnecessary death and the prevention, cure or
management of morbidity” 3. Caregiversinthisstuation
may seek added persuasivenessor turnto thelegal
systemto obtain acourt order to forcethe mother to
have acesarean section.

A morerecent appellate decision on maternal -fetal
conflictisthat of theAngelaCarder case34. 1n 1987,
the 27-year-old woman was hospitalized at the 25"
week of gestation with metastatic terminal sarcoma, a
disease shehad battled during her adolescence. Angda
Carder agreed to amedical plan which consisted of
palliativetherapy, attempting to extend her lifeto the
28" week of gestation. It wasthought that if the baby
wasdelivered at 28 weeks of gestation, therewould
be reasonableexpectationfor survival. Unfortunately,
Angela’'s condition deteriorated and she required
intubation and sedation. She was judged to be
terminaly ill and near death.

The hospital administration became concerned
about the well-being of the fetus and despite the
opposition of her attending physiciansand family,
obtained acourt order authorizing aforced cesarean
section. Thejudgeruled infavour of the cesarean
section. Angelaunexpectedly regained consciousness
and wasinformed about thejudge' sorder. Although
she expressed her disapproval with the decision, a
cesarean section was performed. Severa hours
following the operation, thebaby died. Two dayslater,
so did themother.

This case was reviewed by the Appeals Court,
District of Columbia, whichwascritical of thetrial
judge’sdecision. Thisjudge had based hisdecision
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on balancing the rights of the mother against the
interestsof the statein thelifeand well-being of the
fetus. Hereached hisdecision by assessing that the
State’s interest in protecting the fetus outweighed
whatever rightsor intereststhedyingwomanhad. This
caseisone gpecific exampleof themany court-ordered
forced cesarean sections that have occurred in the
United States®. It clearly demongtratestheviolation
of awoman’sautonomy.

No fetal Rights

Some argue that the fetus has no moral status
independent of the mother, but acquiresmoral status
a birth. Itistheemergenceinto thesocia worldthat
isthought to transfer mora status’. Thisimpliesthat a
pregnant woman hasthemoral right to abort aviable
fetus, but not tokill her newborninfants.

Assgning norightsto thefetusstrengthenstheright
of maternal autonomy. Inthisscenario, court-ordered
treatmentsor interventionsare never justified®. Data
obtained on court-ordered obstetricinterventionshas
suggested that in approximately one-third of the cases
where court authority was sought for a medical
intervention, the medical treatment was considered
wrong or harmful in retrospect ™.

Under the principle of materna autonomy, oncea
pregnant woman has made an informed decision to
refuseatreatment recommended by themedica team,
there must be compl ete acceptance of her decision
with no efforts made to persuade her. Theright to
bodily integrity and autonomy supportsthe concept of
informed consent, which allows competent patientsto
accept or refuse medical treatment for their own
reasons’. The principleof informed consent requires
a physician to respect the wishes of a mentally
competent adult in situations of medical decision
making®,

Despite these principles, the Committee on
Bioethicsfor theAmericanAcademy of Pediatricssate
that “ three conditionsmust befulfilled for aphysician
to consider opposing the woman's refusal of a
recommended intervention: (i) thereisreasonable
certainty that the fetus will suffer irrevocable and
substantial harm without the intervention, (ii) the
intervention hasbeen shownto be effective, and (iii)

therisk to the health and well-being of the pregnant
womanisnegligible’®,

Fetal Rights Acquired with Advancing Gestation

Others argue that the fetus acquires increasing
moral status asit advancesin gestation. Arethere
ethical differences between aborting during early
pregnancy versus during late pregnancy? Society
percaivesmord differencesbetween an early abortion
andterminaion of avidblefull termfetus. Thissuggests
that the moral status of the fetus doesincrease with
gestation®.

Legal issuesexist with regardsto maternal-fetal
conflict. Thelaw “doesnot oblige physiciansto resort
to court ordersdemanding pregnant women to undergo
trestment or dter their behaviour for their fetus’>. There
are" no statutes, regulations, or court decisionsin any
jurisdictionthat require physiciansto seek legd review
of acompetent pregnant woman’'sdecisonto decline
medically indicated trestment or to avoid behaviour
that posesarisk of harming her fetus’ 3. Thereisno
legal pendty to the physicianwhofailsto seek acourt
order forcing obstetric treatment. Therefore, the
physician must accept theethica responsibility for his
or her decisioninseeking judicia authority totreat a
pregnant woman against her will, but by taking the
meatter intoapublicjudicid forum, thepatient-physcian
confidentiaity clauseisbreached®.

Summary

Itisclear fromthereevant case-law that thisissue
isgtill very much under debate (at leastinthe U.S)). If
thefetusisassigned full rights, then society isrequired
to protect thoserightsasit wouldfor alivebaby. This
isthecaseevenif thefetus srightsconflict with materna
autonomy. If thefetushasnorights, then aviablefetus
isnot protected if themother jeopardizesitsexistence.
If themord gatusof thefetusincreaseswith advancing
gestation, then aviablefetushasgreater moral status
than a newly fertilized egg and it is reasonable to
interveneif the mother’ s behaviour jeopardizesthe
fetusnear term?®.

Thereexigsatheory that thefetusisnot aseparate
biological entity at all. Rather, itisdependent onthe
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mother’sbody until near term. The mother and fetus
areinvolvedinasymbioticrelationshipinwhichthe
mother isthemora guardian. If Sgnificant differences
ariseintheinterestsof themother and fetus, themother
hastheresponsibility to consider theinterestsof both
in making an informed decision regarding medical
treatment. If aconflict arises, thecompetent mother’s
rightsto personal autonomy should prevail over the
lesser rightsof thefetusearly ingestation. Asthefetus
maturesand acquiresgreater mord satus, thestuation
may becomelessclear®.
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